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Appellant at ALJ Level 

Office of Medicaid for the Commonwealth 
of Massachusetts 

ALJ Appeal Number 

1-782344607 

Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

September 1, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Home Health Services 
Provider, Practitioner OR Supplier 

Home Health VNA 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral and Background:  

The Office of Medicaid for the Commonwealth of Massachusetts, represented by the 
University of Massachusetts Center for Health Care Financing (Appellant), sought 
Administrative Law Judge (ALJ) review of the denials of Medicare coverage by the 
Medicare Administrative Contractor, NHIC, Corp. (MAC), and the Qualified Independent 
Contractor, Maximus Federal Services (QIC), for home health care services furnished to 
the beneficiary from September 3, 2007, until November 1, 2007, by Home Health VNA 
(Provider).  Exh.12 at 1. 

On initial determination, the MAC denied Provider’s request for Medicare 
reimbursement after determining the beneficiary was not homebound.  Exh.12 at 16.  
Appellant requested the MAC conduct a redetermination, arguing the home health care 
services met Medicare coverage criteria.  Exh.12 at 40.  However, the MAC issued an 
unfavorable redetermination decision, finding the home health care services furnished 
on or after October 1, 2007, were not covered by Medicare because the beneficiary was 
not homebound.  Exh.12 at 17.  With regard to the dates of service prior to October 1, 
2007, the MAC stated those dates were not included in the redetermination review 
because they were part of the Third Party Liability (TPL) demonstration project and not 
subject to the traditional Medicare appeals process.  Exh.12 at 16-17. 

Thereafter, Appellant requested the QIC conduct a reconsideration of the 
redetermination, arguing the home health care services met Medicare coverage criteria.  
Exh.12 at 14.  The QIC issued an unfavorable reconsideration decision, excluding the 
dates of service prior to October 1, 2007, as part of the TPL demonstration project, and 
denying Medicare coverage for the remaining dates of service because the Plan of Care 
(POC) lacked a valid physician signature.  Exh.12 at 6, 9.  Specifically, the QIC stated 
the physician signature on the POC was typed and not appropriately authenticated as 
an electronic signature.  Exh.12 at 9.  Therefore, the QIC found the POC invalid and the 
home health care services failed to satisfy Medicare coverage criteria.  Id. 
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As a result of the unfavorable reconsideration, Appellant requested ALJ review.  Exh.12 
at 1.  Appellant maintained the home health care services furnished to the beneficiary 
met Medicare coverage criteria.  Exh.12 at 2.  Accordingly, the ALJ held a telephonic 
hearing.  ALJ at 2.  During the hearing, Appellant stipulated the dates of service prior to 
October 1, 2007, were part of the TPL demonstration project and not part of the appeal.  
Id.  In the factual findings, the ALJ stated:  “The Home Health Certification(s) and 
Plan(s) of Care (‘POC’) was/were signed and recertified by the treating physician, 
certifying that the beneficiary was confined to the home and medically needed the 
skilled services at issue.”  Id.  The ALJ referenced the POCs on page 3 of exhibit 11.  
Id.  Without addressing the validity of the physician’s typed signature on the POC, the 
ALJ concluded the home health care series were medically reasonable and necessary.  
ALJ at 4.  Accordingly, the ALJ ordered Medicare reimbursement for home health care 
services Appellant furnished the beneficiary from October 1, 2007, until November 1, 
2007.  ALJ at 11.  This referral requesting the Council accept own motion review 
follows. 

The ALJ erred as a matter of law in finding the submitted POC was valid.  Pursuant to 
section 409.43(c) of Title 42 of the Code of Federal Regulations (CFR), the POC must 
be signed and dated by the physician before final payment for home health care 
services can be remitted.  Furthermore, section 3.3.2.4 of chapter 3 of the Medicare 
Program Integrity Manual (MPIM) states:  “Medicare requires that services 
provided/ordered by authenticated by the author.  The method used shall be a 
handwritten or electronic signature.  Stamped signatures are not acceptable.”  (CMS 
Pub. 100-08).  Therefore, in finding the submitted POC which contains a physician’s 
typed signature valid, without any indication it was an electronic signature, the ALJ 
violated section 409.43(c) of Title 42 of the CFR and section 3.3.2.4 of chapter 3 of the 
MPIM (CMS Pub. 100-08).   

Additionally, the ALJ erred as a matter of law in finding Medicare coverage existed for 
home health care services furnished without a valid POC.  Specifically, section 
409.41(b) of Title 42 of the CFR requires home health care services to comply with the 
certification and recertification requirements set forth in section 424.22 of Title 42 of the 
CFR in order to qualify for payment.  Section 424.22(a)(2) of Title 42 of the CFR 
requires the physician’s signature to be obtained on the POC at the time the plan is 
established or as soon thereafter as possible.  As set forth above, section 409.43(c) of 
Title 42 of the CFR also states the physician’s signature on the POC is a prerequisite to 
Medicare reimbursement.  The requirement for a physician’s dated signature on the 
POC is reiterated in sections 10.6(B) and 30.2.4(B) of chapter 7 of the Medicare Benefit 
Policy Manual (MBPM).  (CMS Pub. 100-02). 

In failing to adhere to the Medicare coverage criteria articulated in the CFR, the ALJ 
erred as a matter of law in violation of section 405.1063(a) of Title 42 of the CFR.  See 
42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare and 
Medicaid programs . . . are binding on ALJs.").  Moreover, in failing to afford the MPIM 
substantial deference in finding Medicare coverage existed and to the extent the ALJ 
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intended to deviate from the MPIM in this particular case, the ALJ erred as a matter of 
law in violation of subsections (a) and (b) of section 405.1062 of Title 42 of the CFR.  
See 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are not bound by LCDs, LMRPs, or CMS 
program guidance, such as program memoranda and manual instructions, but will give 
substantial deference to these policies if they are applicable to a particular case."), 
405.1062(b) ("If an ALJ . . . declines to follow a policy in a particular case, the ALJ . . . 
decision must explain why the policy was not followed."). 

These errors of law are material to the outcome of the claim because they result in the 
ALJ ordering reimbursement for thirty-two days of home health care services furnished 
without complying with Medicare coverage criteria. 

 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 
One of the requirements “for home health services to qualify for payment under the 
Medicare program” is that “[t]he physician certification and recertification requirements 
for home health services described in § 424.22” are satisfied.  42 C.F.R. § 409.41(b).  
Section 424.22 of Title 42 of the CFR states Medicare Part A or Part B only pays for 
home health care services if a physician certifies and recertifies the criteria contained in 
subsections (a) and (b) of the regulation.  Subsection (a) addresses the timing and 
signature of the physician’s certification:  “The certification of need for home health 
services must be obtained at the time the plan of treatment is established or as soon 
thereafter as possible and must be signed by the physician who establishes the plan.”  
42 C.F.R. § 424.22(a).  Section 409.43 of Title 42 of the CFR articulates the 
requirements for the POC for home health care services.  Specifically, the regulation 
provides: 

The plan of care must be signed and dated— 

(i) By a physician as described who meets the certification 
and recertification requirements of § 424.22 of this chapter; 
and 

(ii) Before the claim for each episode for services is 
submitted for the final percentage prospective payment. 

42 C.F.R. § 409.41(c)(3). 
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The requirement for the physician to sign and date the POC is reiterated in the MBPM.  
See Ch.7, §§ 10.6(B), 30.2.4(B) of MBPM (CMS Pub. 100-02) (“The plan of care must 
be signed and dated by a physician who meets the certification and recertification 
requirements of 42 CFR 424.22 before the claim for each episode for services is 
submitted for the final percentage payment.  Any changes in the plan of care must be 
signed and dated by a physician.”). 

Section 3.3.2.4 of chapter 3 of the MPIM addresses signature requirements for medical 
review purposes:  “Medicare requires that services provided/ordered be authenticated 
by the author.  The method used shall be a handwritten or electronic signature.  
Stamped signatures are not acceptable.”  (CMS Pub. 100-08).  Furthermore, section 
3.3.2.4(D) of the MPIM provides a table of acceptable and unacceptable signatures on 
documents.  (CMS Pub. 100-08); see also Attachment A.  The MPIM states an 
unsigned typed note with the provider’s typed name, giving the example “John Whigg, 
MD” does not satisfy Medicare signature requirements.  Id. 

 

Discussion:  

The ALJ erred as a matter of law in finding the submitted POC was valid when the POC 
contains a typed physician’s signature and Medicare does not accept typed signatures 
without a signature log or attestation statement as authentication by the author.  This 
error of law is material to the outcome of the claim because it results in the ALJ ordering 
reimbursement for thirty-two days of home health care services furnished without 
complying with Medicare coverage criteria. 

Specifically, the ALJ failed to adhere to the Medicare coverage criteria articulated in the 
CFR, and erred as a matter of law in violation of section 405.1063(a) of Title 42 of the 
CFR.  See 42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the 
Medicare and Medicaid programs . . . are binding on ALJs.").  Moreover, the ALJ failed 
to afford the MPIM substantial deference in finding Medicare coverage existed and to 
the extent the ALJ intended to deviate from the MPIM in this particular case, erred as a 
matter of law in violation of subsections (a) and (b) of section 405.1062 of Title 42 of the 
CFR.  See 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are not bound by LCDs, LMRPs, or 
CMS program guidance, such as program memoranda and manual instructions, but will 
give substantial deference to these policies if they are applicable to a particular case."), 
405.1062(b) ("If an ALJ . . . declines to follow a policy in a particular case, the ALJ . . . 
decision must explain why the policy was not followed."). 

Pursuant to section 409.43(c) of Title 42 of the CFR, the POC must be signed and 
dated by the physician before final payment for home health care services can be 
remitted.  Furthermore, section 3.3.2.4 of chapter 3 of the MPIM articulates the 
signature requirements and states typed physician’s names without a signature, 
signature log, or attestation statement does not meet the Medicare signature 
requirements.  (CMS Pub. 100-08).   
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Here, the QIC denied Medicare coverage because the physician’s signature on the 
POC was typed and no indication of it being an electronic signature existed.  Exh.12 at 
9.  A review of the record indicates the physician signature on the POC is typed, without 
a handwritten signature, attestation, or signature log.  See Exh.11 at 3.  Additionally, the 
POC does not indicate the typed signature was actually an electronic signature.  Id.  In 
finding the POC valid, without considering whether the signature complied with 
Medicare requirements of authentication, the ALJ erred as a matter of law.  Specifically, 
the ALJ found a POC with a typed physician’s signature complied with Medicare 
coverage criteria despite section 3.3.2.4 of chapter 3 of the MPIM prohibiting 
acceptance of typed physician signatures as authentication of authorship.  (CMS Pub. 
100-08).  Therefore, because the typed signature cannot be considered authentic 
pursuant to Medicare policy, the ALJ erred as a matter of law in finding the POC 
complied with section 409.43(c) of Title 42 of the CFR because the POC does not 
contain a physician signature accepted by Medicare.  Accordingly, in finding the 
submitted POC which contains a physician’s typed signature valid, the ALJ violated 
section 409.43(c) of Title 42 of the CFR and section 3.3.2.4 of chapter 3 of the MPIM 
(CMS Pub. 100-08).   

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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